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Planning Proposal to rezone Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave

Council at its meeting of 13 September 2011 considered a report regarding a
planning proposal to rezone Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave and
resolved as follows:

That the planning proposal for Lot 12 DP 1138749, 46 Mulgrave Road,
Mulgrave be supported and forwarded to the Department of Planning and
Infrastructure for a "gateway" determination.

Accordingly in accordance Section 56(1) of the Environmental Planning &
Assessment Act 1979 a copy of the Council report including the planning proposal is
enclosed for the Department's consideration.

Should you have any enquiries in relation to this matter please contact me on (02)
4560 4544.

Yours

Philip effer

Stral ic Planning Co−ordinator
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All communications to be addressed to the General Manager
PO. Box 146, Windsor NSW2756

Website: www.hawkesbury.nsw.gov. au
E−mail: councii@hawkesbury,nsw,gov,ad

Hours: Monday to Friday 8.30am−5,00pra
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Ag enda Report

ACTION ITEM
ADOPTED

At the ORDINARY Meeting held on 13 September 2011

User Instructions
To view the original Agenda Item, double−click on 'Agenda Report' blue hyperlink above.

Resolved Items Action Statement
Action is required for the following item as per the Council Decision or Resolution Under Delegated Authority.

ITEM: 203 CP − Planning Proposal for Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave − (95498)

MOTION:

RESOLVED on the motion of Councillor Rasmussen, seconded by Councillor Mackay.

Refer to RESOLUTION

RESOLUTION:

RESOLVED on the motion of Councillor Rasmussen, seconded by Councillor Mackay.

That the planning proposal for Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave be supported and forwarded to the
Department of Planning and Infrastructure for a "gateway" determination.

In accordance with Section 375A of the Local Government Act 1993 a division is required to be called whenever a
planning decision is put at a council or committee meeting. Accordingly, the Chairperson called for a division in respect of
the motion, the results of which were as follows:



Councillors Paine, Porter and Williams were absent from the meeting.



ITEM: CP − Planning Proposal for Lot 12 DP 1138749, 46 Mulgrave Road,
Mulgrave − (95498)

REPORT:

Executive Summary

This report discusses a planning proposal which seeks to rezone Lot 12 DP 1138749, 46 Mulgrave
Road, Mulgrave from Rural Living to Mixed Agriculture under Hawkesbury Local Environmentai Plan
1989 (LEP 1989) or RU1 Primary Production under draft Hawkesbury Local Environmental Plan 2011
(dLEP 2011).

Consultation

The planning proposal has not been exhibited. If the planning proposal is to proceed it will be
exhibited in accordance with the relevant provisions of the Environmental Planning and Assessment
Act 1979 and associated Regulations.

Site and Surrounds

The site is generally rectangular in shape and has an area of approximately 26.42ha. The site fronts
Mulgrave Road to the east with industrial zoned land beyond, the McGraths Hill Sewage Treatment
Plan to the north, South Creek to the west with Mixed Agriculture zoned land beyond, a mushroom
substrate production facility to the south. The Hawkesbury Valley Way Flood Evacuation Route/Jim
Anderson Bridge passes through the middle of the site.

Most of the site is cleared low lying flood liable land with an elevation less than 11.1m AHD (i.e the 1
in 5 year flood event height). A small raised part of the site is located near the northern boundary
between the Jim Anderson Bridge and Mulgrave Road. This area has a maximum height of
approximately 16.5m AHD and contains a dwelling, various sheds, animal pens, motor vehicles, and
assorted farm machinery.

A minor water course runs through the property and incorporates three dams.

The site falls within the South Creek Catchment Area and is partly within an area of Regional Scenic
Significance (Landscape Unit No 3.3.1) under of Sydney Regional Environmental Plan No. 20
Hawkesbury − Nepean River (No.2 − 1997).

Description of Proposal

The planning proposal seeks to rezone Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave from Rural
Living to Mixed Agriculture under Hawkesbury Local Environmental Plan 1989 (LEP 1989) or RU1
Primary Production under draft Hawkesbury Local Environmental Plan 2011 (dLEP 2011).

The applicant for the planning proposal is Montgomery Planning Solutions (MPS). MPS claim that the
current Rural Living zone is somewhat of an anomaly in this location due to the surrounding land uses,
which include the sewage treatment plan, mushroom substrate production facility and various
industrial uses. Further MPS claim the current Rural Living zone precludes a number of uses which
are suitable for the site and that the objectives of the Rural Living zone are not valid in respect of the
subject land. In particular, MPS note that road transport terminals, rural industries, sawmills, stock
and sales yards and truck depots are prohibited in the Rural Living zone however permitted with
consent in the Mixed Agriculture zone.

The objective of the planning proposal is:



To provide a more suitable zoning for 46 Mulgrave Road Mulgrave, than the current Rural
Living Zone, which has more appropriate objectives and which will permit a broader range
of land uses which are more in character with the locality.

MPS offer the following justification for the rezoning:

The Rural Living zone is clearly no longer appropriate for the site, considering the flood
prone nature of the land, the surrounding land uses and the severing of the land by the
elevated Hawkesbury Valley Way flood evacuation route.

2. The residential amenity of the land is extremely poor.

The land has the appropriate physical characteristics to support more intensive
agriculture or other uses permitted in the Mixed Agriculture zone.

Intensive agriculture or other suitable uses may be inconsistent with the objectives of the
current Rural Living zone.

5. The proposed rezoning will make use of existing infrastructure.

6. The proposal is appropriate in terms of the NS WFlood Plain Development Manual.

7. The will be no adverse environmental or visual impact as a consequence of more
intensive use of the land.

NSW Department of Planning's Gateway Process

In July 2009, the NSW Government changed the way that local environmental plans (LEPs) are
developed and approved. This system is known as the 'gateway' plan−making process.

The gateway process has the following steps:

Planninq proposal − This is prepared by a Council or the Minister for Planning and Infrastructure and is
to explain the intended effect of a proposed local environmental plan and sets out the justification for
making that plan.

Gateway − The Minister (or delegate) determines whether the planning proposal is to proceed. This
gateway acts as a checkpoint to ensure that the proposal is justified before further studies are done
and resources are allocated to the preparation of a plan. A community consultation process is also
determined at this time. Consultation occurs with relevant public authorities and, if necessary, the
proposal is varied.

Community consultation − The proposal is publicly exhibited for a minimum period of either 14 or 28
days depending of the nature of the proposal. Any person making a submission may also request a
public hearing be held.

Assessment − The relevant planning authority considers public submissions and the proposal is varied
as necessary. Parliamentary Counsel then prepares a draft local environmental plan, the legal
instrument.

Decision − With the Minister's (or delegate's) approval the plan becomes law and is published on the
NSW legislation website.

Assessment

Section 117 Directions

Section 117 directions are issued by the Minister for Planning and Infrastructure and apply to planning
proposals. Typically, the 117 directions will require certain matters to be complied with and/or require



consultation with government authorities during the preparation of the planning proposal. The key 117
directions, given the objective of the planning proposal, are as follows:

1.2 Rural Zones − planning proposals must not rezone land from a rural zone to a residential,
business, industrial, village or tourist zone and must not contain provisions that will increase the
permissible density of land within a rural zone (other than land within an existing town or village).

The proposal seeks to change the rural zone of the land but not change it to a residential, business,
industrial, special use or special purpose zone.

4.1 Acid Sulfate Soils − requires consideration of the Acid Sulfate Soils Planning Guidelines adopted
by the Director−General of Department of Planning and Infrastructure (DP&l). The subject site is partly
Class 4 and partly Class 5 on the Acid Sulfate Soils Map held by Council. MPS notes that LEP 1989
contains the model acid sulfate clause, i.e. clause 37A. MPS advise that no works are proposed as
part of the planning proposal that would trigger an assessment of acid sulfate soils and the proposal is
of minor significance. Given the current provisions LEP 1989 and the minor nature of the planning
proposal it is considered that a detailed consideration of the DP&l's Acid Sulfate Soils Planning
Guidelines is not required at this stage. The DP&I will consider this as part of their "gateway"
determination and if required can request further information/consideration of this matter.

4.3 Flood Prone Land − this direction applies when a planning proposal creates, removes or altersa
zone or provisions that affect flood prone land. The planning proposal seeks to change the rural zone
of the land. However, it does not affect the current flood related development controls in LEP 1989.
Given the minor nature of the planning proposal it is considered that strict compliance with this
direction is not required.

4.4 Planninq for Bushfire Protection − requires consultation with the NSW Rural Fire Service and
compliance with Planning for Bushfire Protection 2006.

7.1 Implementation of the Metrop olitan Strateqy − requires planning proposals to be consistent with the
NSW Government's Metropolitan Strategy City of Cities, A Plan for Sydney's Future.

The 117 directions do allow for planning proposals to be inconsistent with the directions. In general
terms a planning proposal may be inconsistent with a direction only if the DP&I is satisfied that the
proposal is:

(a) justified by a strategy which:

gives consideration to the objectives of the direction, and
identifies the land which is the subject of the planning proposal (if the planning proposal
relates to a particular site or sites), and
is approved by the Director−General of the Department of Planning, or

(b) justified by a study prepared in support of the planning proposal which gives consideration to
the objectives of this direction, or

(c) in accordance with the relevant Regional Strategy or Sub−Regional Strategy prepared by the
Department of Planning which gives consideration to the objective of this direction, or

(d) is of minor significance.

State Environmental Planning Policies

The State Environmental Planning Policies of most relevance are State Environmental Planning Policy
No. 55 Remediation of Land and Sydney Regional Environmental Plan No. 20 Hawkesbury − Nepean
River (No.2 − 1997).

SEPP 55 requires consideration as to whether or not land is contaminated, and if so, is it suitable for
future permitted uses in its current state or does it require remediation. The SEPP may require
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Council to obtain and have regard to a report specifying the findings of a preliminary investigation of
the land carried out in accordance with the contaminated land planning guidelines. MPS advise that
the land has been used for agriculture for many years and the planning proposal does not rezone the
land for residential use or for any purpose which may expose people to any potential contamination.

Further MPS note that the Department of Planning and Infrastructure's Local Plan Making Guidelines
States:

In some cases it will be necessary to undertake technical studies or investigations to
justify different aspects of a planning proposal. Generally, these studies or investigations
should not be carried out in the first instance. Instead, the issues giving rise to the need
for these studies or investigations should be identified in the planning proposal. The initial
gateway determination will then confirm the studies or investigations required and the
process for continuing the assessment of the proposal, including whether it will need to
be resubmitted following completion of the studies or investigations.

MPS claim that in terms of this planning proposal, it is considered that no study is warranted in order
to progress the draft LEP. Any future development application for the use of the land may then require
further investigation.

The aim of SREP No 20 (No. 2 − 1997) is to protect the environment of the Hawkesbury − Nepean
River system by ensuring that the impacts of future land uses are considered in a regional context.
This requires consideration of the impacts of the development on the environment, the feasibility of
alternatives and consideration of specific matters such as environmentally sensitive areas, water
quality, water quantity, flora and fauna, riverine scenic quality, agriculture, and metropolitan strategy.
It is considered that the planning proposal achieves satisfactory compliance with the provisions of
SREP No 20 (No. 2 − 1997).

Land Use Permissibility differences between Rural Living and Mixed Agriculture

Under the current provisions of LEP 1989 extractive industries, forestry, junk yards, mineral sand
mines, mines, poultry farms, piggeries, road transport terminals, rural industries, rural workers
dwellings, sawmills, stock and sale yards, truck depots are permitted in the Mixed Agriculture zone
however prohibited in the Rural Living zone. Hence, rezoning the land to Mixed Agriculture would
make these uses permitted with consent on the subject site.

The site is in a highly visible location, in particular when viewed from Jim Anderson Bridge, hence the
visual impact of these uses would have to be carefully considered in the event of a development
application being submitted to Council. Given the flood affectation of the land, its relatively low height
and close proximity to South Creek it is considered that the potential for the site to be developed for
these uses is limited and would most likely occur within the vicinity of the current structures on the
land. Such development potential however could also act as an incentive to improve the current
relatively poor appearance of the site and provide for a more visually acceptable and formalised
structures, parking areas, and storage areas.

Draft Hawkesbury Local Environmental Plan 2011

Under Draft LEP 2011 the subject site is proposed to be zoned RU4 Rural Small Holding (now known
as RU4 Primary Production Small Lots due to a recent amendment to the Standard Order Instrument).
MPS request that the land be zoned RU1 Primary Production being the equivalent zone to Mixed
Agriculture in LEP 1989.

The McGraths Hill Sewage Treatment Plant to the north of the site is proposed to be zoned RU4 and
the mushroom substrate production facility to the south of the site is proposed to be zoned partly RU4
and IN2 Light Industry. If this rezoning occurs then the subject site would be an isolated parcel of RU1
Primary Production land on the eastern side of South Creek. So as to bring about consistency in zone
application, however not to complicate or delay this rezoning, it is recommended that the zoning of the
McGraths Hill Sewage Treatment Plant and the mushroom substrate production facility be considered
in the event that the subject site be rezoned to RU1.



Flooding

As mentioned above, most of the site has an elevation less than 11.1m AHD (i.e the 1 in 5 year flood
event height) and a small raised part of the site is located near the north boundary has a height of
approximately 16.5m AHD. The 1 in 100 year flood event level for the area is 17.3m AHD.

MPS note that the New South Wales Floodplain Development Manual, April 2005, encourages a merit
based approach for development decisions in the floodplain and argues that the flood prone nature of
the land renders it unsuitable for rural residential development and that the land is better suited for the
range of uses permitted in the Mixed Agriculture zone.

As mentioned previously there are a number of uses that are permissible with consent in the Mixed
Agriculture zone which are prohibited in the Rural Living zone. The flood affectation of the land does
not necessarily make the land unsuitable for these additional uses however the flood affectation will
impact upon the location, design, scale and operation of any such development.

Conformance to Community Strategic Plan

The proposal is consistent with the Shaping our future together Directions statement;

A balanced set of decisions that integrate jobs, hosing, infrastructure, heritage, and environment
that incorporates sustainability principles

Financial Implications

The applicant has paid the fees required by Council's Revenue Pricing Policy for the preparation of a
local environmental plan.

Planning Decision

As this matter is covered by the definition of a "planning decision" under Section 375A of the Local
Government Act 1993, details of those Councillors supporting or opposing a decision on the matter
must be recorded in a register. For this purpose a division must be called when a motion in relation to
the matter is put to the meeting. This will enable the names of those Councillors voting for or against
the motion to be recorded in the minutes of the meeting and subsequently included in the required
register.

RECOMMENDATION:

That the planning proposal for Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave be supported and
forwarded to the Department of Planning and Infrastructure for a "gateway" determination.

ATTACHMENTS:

AT −1 Planning Proposal for Lot 12 DP 1138749, 46 Mulgrave Road, Mulgrave prepared by
Montgomery Planning Solutions dated November 2010 and letter by Montgomery Planning
Solutions dated 12 January 2011.



AT − 1 Planning Proposal for Lot 12 DP 1138749, 46 Mulgrave Road, Mulqrave
prepared by Montgomery Planning Solutions dated Novernber 2010

Planning
Proposal



Plarming Proposal: 46_Mulgrave Road Mulgrave

Contents

i. introduction................. ... „... .... ....... ....... ... ......... .... .... ......−........ 1

2. TheSite. „.......„..„.„..... ......„„ ....................„...„„.....................„.....„...„„„. „..2

2.1 Description of Site.......................... ...................................... ... ... ... ..................... 2

2.2 Surroundin9Land Use„...„... „........ „. .„.... ...„....„. „................„.. ..... ..............„.. 5

3. Statutory Context„....„................................„....................... ... „...„. .„.. ..„ ........ 6

3.1 Hawkesbury Local Environmental Plan 1989„„..„..„...„„.„.....„„..„.„..„.....„..............6

3.2 Sydney Regional Environmental Plan No. 20− Hawkesbury Nepean River.......„.„7

4. Environmental Considerations......................„„......„.....„......... „....................„.„ 9

4.1 Flooding.......„....„...............„...„........ „...„„ .„............. .„. .... ... .................„.. 9

4.2 Traffic and Access„..„„„..„.....„..„..............„...„...........................„.....„.......„.„...„.„9

4.3 Sentices.−...„..„.....„.„.„...... .... .„...„....„.. ..„.. ... „... „..„......... ... ... „.... .............. 10

5. Appropriate Zone for the Site................ ..... .... „. „... ...... ... ... ...... „.. .......... 10
6. Strategic Context„....„........„...........„....„......... ......... ... ..„. .„ ..„.....„............. 11

6.1 North West Subregional Strategy .„...„....„..... „........„.„... „... ..„.. ......... ,„11

6.2 Hawkesbury Employment Lands Study........................ ....... ... ...... ..................„.. 11

7. Section 117 Directions.„...... „.. .... .... ... „.. „. .... ....... .... .......„ ........ 12
8. NSW Department of Planning Circulars ...................... ............. ... ................„.. 13

9. Justification for Rezoning..„.„...„..„.„„.„..„.„„„..„„.„„„.„„..„.„.„„„.......„„.„ „.„14

10. Condusion................. „........ ... .... .... „... ........ „, ........... ... .....„..........„....... 15

Mordgomery 8%t~ning McMions November 2010



8

Planting Pr,op ,os,at 46 Mulgrave Road Mulgrave 6!ge1

1. Introduction

Montgomery Planning Solutions has been engaged by the owner of the land to preparea
rezoning submission (Planning proposal) to Hawkesbury City Council. The current owner
has recently purchased the land, which became somewhat rundown and neglected overa
number of years by previous owners, A preliminary discussion was held with the Council's
Director of City Planning in January 2009, where no objection was raised in principle to the
proposal and it was conceded that the current Rural Living zone is not the most appropriate
zone for the rand.

The land, which is 26,42 hectares in area, is currently zoned Rural Living under the
provisions of Hawkesbury Local Environmental Plan 1989. The land is bisected by the
Hawkesbury Valley Way flood evacuation road, which is elevated some metres above the
ground. The land contains a dwelling and large farm building.

The Rural Uving zoning is somewhat of an anomaly in this location due to the surrounding
land uses, which include the Windsor Sewerage Treatment Plant, Elf Farms mushroom
substrate production facility and various industrial activities. The current Rural Living zone
precludes a number of uses which are suitable forthe land.

This submission provides a review of environmental considerations and the information
necessary to altow Council to make an informed decision with respect to preparing a draft
local environmental plan,

ft is recommended that Council prepare a draft local environmentat plan to rezone the land
to either:

Mixed Agriculture under Hawkesbury Local Environrnental plan 1989; or
e RU1 Primary Production under Hawkesbury Draft LEP 2009 (when gazetted)



2. The Site
2.1 Description of Site

The land is described as Lot 12 DP 1138749 (No. 46) Mulgrave Road Mulgrave. The land
is 26A2 hectares in area and is rectangular in shape. The land has afrontage to Mulgrave
Road of 308.8m and a similar length frontage to South Creek

Figure 1: Site Boundary Source − NSW LPMA $lX Viewer

The land is severed by the Hawkesbury Va!tey Way flood evacuation route. The road is
elevated in this section, and access from the eastern part to the western part of the land is
gained under the elevated road. There is no constructed access and ít appears that there
is no easement or right of way in favour of the subject land. Access under the roadway is
therefore gained on an informal basis only.

Figure 2: View West towards Hawkesbury Valley Way
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The land is gently undulating and ranges in height from approximately 5m AHD at the top
of the bank of South Creek, to 16.5m AHD near the northem boundary.

Figure 3: Contours Source HCC GIS map (contours at D.Sm intervals)

A minor watercourse (currently dry) runs through the property and incorporates three dams.

Figure 4: Dam near Mulgraw Road
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A dwelling house and farm building are located on the higher parts of the land,

Figure IS: Dwelling and Farm Bundings (view from Mulgrave Road)

Farm buildings

Figure 7: View to northwest across subject land from Mulgrave Road
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2.2 Surrounding Land Use
The land is surrounded by a variety of land uses. Hawkesbury Sewage Treatment Plant
adjoins to the north, The Elf Farms mushroom substrate production facility adjoins to the
south, while a range of industrial land uses and Windsor High School are located on the
eastern side of Mulgrave Road.

Figure 8: Surrounding Land Use Source− NSW LPMA SiX Viewer
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3. Statutory Context
3.1 Hawkesbury Local Environmental Plan 1989

The land is zoned "Rural Living" under the provisions of Hawkesbury LEP 1989.

The Hawkesbury Sewage Treatment Plant and the Windsor High School sites are both
zoned Special Uses 5(a). The subject land and the adjoining land to the south~ are zoned
Rural Living. Land on the eastern side of Mulgrave Road is zoned is zoned 4(a) and 4(b)
Light Industrial. The land on the western side of South Creek and the southern side of the
rail line is zoned Mixed Agriculture.

Figure 9: Surrounding Zoning Source − LEP 1989 Map Sheet3

DraftHawkesbury LEP 2009 proposes to zone the majority of the property to the south as IN2 Light
industry.
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The objectives of the Rural Living Zone are:
(a) topovMe pamadly for a ruralresidentiat #resPyte,

(b) fo enabte identh~d agncuffuraH and uses to continue in operation,

(c) to minimise corMcf with rumHiving land uses,

(d) to ensure that agdcuttural activity is mstainable,

(e) to provide for nJrat residen~atdevelopment on former agtioutlutal land if the land
has beenremediated,

(f) to preserve the rural tandscape character of the area by conttolling the choice and
colour of buMng materiats ared the positiori of buitrings, access roads arid
landscaping,

(g) to aoow for agrJculturalland uses that are anciBary to en approVedtura! residentiatland
use that wi# not have sigen~cent adverse environroental eWects or €onflletwith other
land uses in the locafity,

(h) to ensure that development occurs in •manner

(Q that does not have a sigmficent adverse effeet on water catchments, including
surface and groundweter quality and news, land surface conditioris and imporfant
ecosystems suc.h as streams and wedandt and

(ii) that satisfies bestpractice guidelines andbestmanagementprac#ces,

(i) to prevent the estaMshment of trafóc generanng development along main and atiedat
mads,

In our view it is dear that these objectives are not valid in respect ofthe land. There is no
rural residential lifestyle available, as the closest neighbours are a sewerage treatment
plant and industrial development. The property is overrooked by vehicles travelling on the
elevated roadway, in particular there is no privacy for the existing dwelling due to the
recent construction of Hawkesbury Valley Way.

3.2 Sydney Regional Environmental Plan No, 20 − Hawkesbury
Nepean River

The aim of SREP 20 is to protect the environment of the Hawkesbury − Nepean River
system by ensuring that the impacts of future !and uses are considered in a regiona!
context.

Part 2 of SREP 20 provides general planning considerations, specific planning policies and
recommended strategies° The following specific policies and strategies are relevant to the
Planning Proposat

2) Environmentatly sensitive areas

Policy: The environmental quality of environmentatfy sensitive areas must be protected and
enhanced through careful control of future land use changes and through management and
(where necessary) remediation of existing uses.

A4ord90mely |.'l2Nhfig ~0210ns November 2010
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Note. Environmentally sensitive areas in the Hawkesbury−Nepean catchment are: the river,
riparian land, escarpments and other scentc areas, conservation area subcatchments, national
parks and nature reserves, wetlands, other signiftcant ftoral and faunalhabitats and corridors,
and known and potential acid sulphate soils.

There are a number of strategies which may be relevant in the context of any future
development application for a land use permitted in the Mixed Agriculture zone, It is
considered that the Planning Proposal is consistent with the relevant strategies,

(3) Water quality

Policy− Future development must not prejudice the achievement of the goats of use of the riyer
for primary contact recreation (being recreational activities involving direct water contact, such
as swimming) and aquatic ecosystem protection in the river system. t1the qualíty of the receiving
waters does not currently arrow these uses, the cUrrent water quality must be maintained. or
improved, so as not to jeopardise the achievement of the goals in the future. When water quality
goals are set by the Government these are to be the goais to be achieved under thispolicy,

Note. Aquatic ecosystems and primary contact recreation have the same meanings as in the
document entitled Austraiian Water Quality Guidelines for Fresh and Marine Waters, pubtished
in 1992 by the Australian and New Zealand Environment and Conservation Councit

It is considered that the Planning Proposal will not have create adverse impact on water
quality.

(6) Flora and fauna

Policy Manage flora and fauna communities so that the diversity of species and genetics within
the catchment is conserved and enhanced.

The land is cleared pasture, with a few trees associated with the dwelling house and in the
vicinity of the dams, It is considered that future development in accordance with the
proposed Mixed Agriculture zone would not create adverse impact in terms of flora and
fauna

(7) Rtvenne scenic quality

Policy: The scenic quality of the riverine corridor must be protected

It is considered that the proposed rezoning is consistent with the Riverine Scenic Quality
policy of SREP 20,

,k4.ontgCrnery DlannJn~ ibolution5 NoVember 2010
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4. Environmental Considerations
4.1 Flooding

The land is below the 1−in−100 year flood level of 17.3m AHD. The land is gently
undulating and ranges in height from approximately 5m AHD at the top of the bank of
South Creek, to 16.5m AHD near the northem boundary.

The New South Wales Roodplain Development Manual published in April 2005 states;

'The primary objective of the New South Wales Flood Prone Land Policy, as outlined
below, recognises the following two important facts;

Flood prone land is a valuable resource that should not be sterilised by
unnecessarily precluding its development; and

If al! development applications and proposals for rezoning of flood prone
land are assessed according to rigid and prescriptive criteria, some
appropriate proposals may be unreasonably disailowed or restricted, and
equally quite inappropriate proposals may be approved. .2

The Manual also includes thefollow~ing policy statement at page 1:

"The primary objective of the policy is to reduce the impact of flooding and flood
liabihty on individual owners and occupiers of flood prone property, and to reduce
private and public losses resulting from floods, utilising ecologically positive methods
wherever possible. That is:

o A merit approach shall be adopted for al! development decisions in the
ficodptain to take into account sociat, economic .and ecological factors, as
well as flooding considerations."

The Manual clearly advocates that decisions should be made on the merits of each specific
proposal. In my opinion, the flood prone nature of the land renders it unsultable for rural
residential development in accordance with the current Rural Living zone. The land is
better suited to the Mixed Agriculture zone, which permits a range of uses which are more
compatible with the frequency of flooding by South Creek.

42 Traffic and Access

Access to the land is from Mulgrave Road. The land has a frontage to Mulgrave Road of
some 309 metres. Adequate sight distance is available in both directions. Mulgrave Road
is an industrial standard road which services the existing industria! area to the east.

2 Floodplain Development Manual: the management of flood diable land, NSW Govemment. Apri| 2005, pg 1.

Monigonery !−~larming kolutiore November 2010
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4.3 Services

AH services are connected to the site, ie water, power, sewer and telecommunications,

5. Appropriate Zone for the Site
Based on the impact of surrounding land uses and the flood affectation of the land, it is
considered that the most appropriate zone for the site is Mixed Aqticulture under
Hawkesbury LEP 1989 or Riff Primary Produçtiary under Hawkesbury Draft LEP 2009
(when gazetted)

This zone provides a wider range of permissible land uses, including a number of uses
which are note suited to the site than rural residential development. For example, the
following tand uses are permissible in the Mixed Agriculture zone, but prohibited in the
current Rural Living zone;

• road transport terminals,
e rural industries,
• sawmills,
e stock and sale yards,

truck depots

Any of these rand uses would be suitable for the land, subject to assessment of a
development application, and would benefit from the proximity to the existing road network
and supporting industria! activities located east of Mulgrave Road.

It is noted that intensive agriculture is permitted in both the Rural Livinq and Mixed
Aoriculture zones. However the objectives of the Rural Living zone are at odds with viable
intensive agriculture.

Montgomery Olann rag NoMe ns November 2010
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6. Strategic Context
6.1 North West Subregional Strategy

This Draft Strategy was released for comment in December 2007. The Strategy identifies
an employment capacity target for Hawkesbury of 3.000 new jobs by 2031. This proposal
will assist in adding to employment opportunities in an area which is well serviced by road
and rail transport.

Although technically not within an existing industrial zone, the land is effectively surrounded
by industrial scale activities, The proposal could fall within Category 2 Employment Lands
− Land with Potential to allow for a Wider Range of Employment Uses. The location is well
serviced by public transport and its physical characteristics make it unsuitable for rural
|iving development,

6.2 Hawkesbury Employment Lands Study

The Hawkesbury Employment Lands Study was adopted by Council in December 2008
The study was prepared to provide a planning framework to support and enhance the
economic competitiveness of the Region it was undertaken within the employment lands
planning framework set by the Metropolitan Strategy and the draft North West Subregional
Strategy,

The subject land was not specifically included in the Employment Lands Study, as the brief
was to examine existing industrial and commercial land, some specífic sites and gateway
areas generally. However, there is no doubt that the current Rural Living zone is not
appropriate due to the flood prone nature of the Land, the surrounding land uses and the
elevated Hawkesbury Valley Way flood evacuation route which bisects the land.

There is the potential for the land to contribute to employment opportunities in the
agricultural sector if it was zoned appropriately. Strategy 6 of the Employment Lands Study
is relevant in terms of the subject land:

"Strategy 6: Investigate the nature of employment activities on non−employment
zoned lands and their contribution to agriculture and tourism sectors.

The economic analysis found that there are a significant number of jobs located outside
the LGA south area and on agriculturally zoned land, Manufacturing and accommodation
and other tourism related jobs are additiona! to agriculture jobs. A deeper picture of the
LGAs economy can only be gained through comprehensive analysis of all aspects of
employment. This should include a detailed analysis of industrial activities on non−
indashial zoned land such as 'rural industnes 'on mixed agricultural fand ''

Although Hawkesbury City Council has not carried out this further analysis to date, it is
clear that the subject site can make a positive contribution to agriculture related jobs, with
the appropriate zone,

3 Hawkesbury Employment Lands Strategy, SGS Economics & Pla+nning, December 20O8, pg 122,

Mo _ntoomery I::lanning NOM~lons Novemter 2010
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Preliminary discussions were held with the Coun,cil's City Planning Director conceming the
subject land. It was indicated that an industrial zone for the site may not be appropriate.
However, the site may be suited to the Mixed Agriculture zone.

7. Section 117 Directions

The following S117 Directions (as issued by the Minister for Planning on 17 July 2007) are
relevant to the proposal.

Direction
v_ _

1 Consistency I Reason

1.2 Rural Zones j Yes The dra

4.3 Flood Prone Land | Yes

The draft LEP does not rezone land to
residential, business, irxiustrial, village, or
tourist zone.
The draft LEP does not contain provisions
which will increase the permissible density
of land within a rural zone.
The subject land does not have frontage to
a classified road..

The draft LEP does not rezone land to
residential, business, industrial, special
use or special purpose zone.
The draft LEP does contain any of the
provisions listed in clause (6) (a) to (e).
The draft LEP is consistent with clauses
(4), (7) & (8).

It is submitted that the proposed draft LEP is consistent with all relevant Directions.

Meregomery E~|anning icMions November 2010
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8. NSW Department of Planning Circulars

PS 06.005: Local environmental plan review panel− 16 February 2006

The Circular explains the role of the LEP review pane! and sets out the evaluation criteria
to be used.

Attachment f to this submission is the LEP pro−forma evaluation criteda for spot rezoning
with comments relevant to the proposal. It is considered that the draft LEP would meet the
evaluation criteria.

PS 06−008: Standard Instrument (LEPs) Order 2006 − 3 April 2006

The Circular gives an overview of the Order and its Implications for preparing local
environmental plans. Council has prepared its draft template LEP conversion. The draft
LEP has been exhibited and Counci! is currently in the process of considering submissions
received.

This submission recommends that the land be rezoned to Mixed Agriculture or altematively
RU1 Primary production, should the template LEP precede this draft plan.

PS 06−013: Local environmentalstudies − 2 May 2006

The Circular explains the processes used to identify when a local environmental study is
required for an amendment to a local environmentaJ plan. The Circular gives guidance on
process, the information required to support rezoning applications, who prepares a local
environmental study, terms of reference and what should occur with material prepered on
behalf of a proponent.

in particular, the Circular states:

'The decision to rezone land and the amount of information required to
make this decision is a matter for council However, it is not appropriate
that detailed local environmental study styte rezoning applications be
expected before council or the Director−General has agreed to proceed
with a rezoning,

As such counct7s should refrain from asking for excessive amounts of
detail before a proposal is considered by counci! and the Director−
General."

The Circular then provides a list to be used as a guideline for inforrnation to be
provided.

It is submitted that this report contains sufficient information to allow Council to
resolve to prepare a draft local environmental plan.
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PS 06−015: Spot reroning − 15 June 2006

The Circular restates the evaluation criteria set down in PS 06−005 and concludes
that the Department will continue to assess spot re.zoning proposals on a merit basis.

It is submitted that the proposal has sufficient merit to warrant consideration under
this Circular.

9. Justification for Rezoning

The NSW Department of Planning Circular PS 06−013, issued on 2 May 2006, suggests
that the information submitted in support of a rezoning application should include
compelling reasons for the proposed rezoning.

The reasons in support of the proposed rezoning are summarised as:

The Rural Living zone is clearly no longer appropriate for the site, considering
the flood prone nature of the land, the surrounding land uses and the severing
of the land by the elevated Hawkesbury Valley Way flood evacuation route.

2. The residential amenity of the land is extremely poor.

The land has the appropdate physical characteristics to support more intensive
agriculture or other uses permitted in the Mixed Agriculture zone.

Intensive agriculture or other suitable uses may be inconsistent with the
objectives of the current Rural Living zone.

5. The proposed rezoning will make use of existing infrastructure,

The proposal is appropriate in terms of the NSW Flood Plain Development
Manual

There will be no adverse environmental or visual impact as a consequence of
more intensive use of the tand.

MMtgomety l'fanning Molutteen Nove,mber 2010
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10. Conclusion

The purpose of this submission is to examine the suitability of the land for rezoning to
Mixed Agricutture. The current Rural Living zone is clearly inappropriate given the flood
prone nature of the land, the surrounding land uses and the severing of the land by the
elevated Hawkesbury Valley Way flood evacuation route.

It is considered that there will be no adverse environmentat impacts arising from the
proposal and this report has demonstrated that the subject land is suitable for rezoning.

Accordingly it is recommended that Council prepare a draft local environmental plan to
rezone the land to Mixed Agriculture. ShOuld the template LEP precede this draft plan, the
appropriate zone for the land is RU1 Primary Production.

Attachrnent 1− LEP Pro−fonna Evaluation Criteria Category 1: Spot Rezoning LEP
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Attachment 1:
LEP Pro−forma Evaluation Criteria
Category 1: Spot Rezoning LEP

Will the LEP be compatible with agreed State
and regional strategic direction for development
In the area (eg land release, strategic corridors,
development within 800m of a transit node)?

The LEP will be compatible with
the draft North West Subregional
Strategy. This is aminor spot
rezoning, with no impact in terms
of regional strategy.



24

Correspondence by Montgomery Planning Solutions dated 12 January 2011.

Tel: 4572 2042
Fax: 4572 2044
Mobile: 0407 717 612

Our Ref: 10/33
Your Ref: LEP89004/10

12 January 2011

The General Manager
Hawkesbury City Council
PO Box 146
Windsor NSW 2756

ABN: 25087661426

PO Box 49
Kurmond NSW 2757

Attention Philip Pleffer

Dear Philip

I refer to your letter dated 20 December 2010. You raised four matters which in your view
require additional information. The following responses are provided.

1. Department of Planning Guide to Preparing Planning Proposals

The Planning Proposal submitted to Council was prepared generally in accordance with the
DOP Guide. Your letter is not specific as to why the submitted proposal is not in accordance
with the Guide. However, I assume that it is a matter of addressing the specific parts of the
Guide under the specific headings.

Part 1 − Objectives or intended Outcomes

Although not stated as an objective, the objectives are made clear in the Introduction on
page 1 and under the heading Appropriate Zone for the Site on page 10. However, for strict
adherence to the Guide, the objective of the planning proposal is as follows:

To provide a more suitable zoning for 46 Mulgrave Road Mulgrave, than the
current Rural Living Zone, which has more appropriate objectives and which will
permit a broader range of land uses which are more in character with the locality.

Part 2 − Explanation of Provisions

Section 5 − Appropriate Zone for the Site is in effect the explanation of the proposed
provisions. For the sake of clarity, the following explanation is provided:

Given the of surrounding land uses, the impact of the elevated road and the flood
affectation of the land, the provisions of the Rural Living zone are not suitable for the
land.

This Mixed Agriculture zone provides a wider range of permissible land uses, includinga
number of uses which are more suited to the site than rural residential development.
The following land uses are permissible in the Mixed Agriculture zone, but prohibited in
the current Rural Living zone:

• road transport terminals,

robert@montgomervplannina.com~ au
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• rural industries,

• sawmills,

• stock and sale yards,

• truck depots

Any of these land uses would be suitable for the land, subject to assessment of a
development application, and would benefit from the proximity to the existing road network
and supporting industrial activities located east of Mulgrave Road.

It is considered that the proposed LEP provisions will achieve the Objective for this planning
proposal.

Part 3 − Justification

The justification is set out on page 14 of the submitted Planning Proposal. Notwithstanding
that most of the matters are addressed in various sections of the Planning Proposal, the
following specific answers are provided to the questions posed in the DOP Guide.

1. Is the planning proposal a result of any strategic study or report?

No.

2. Is the planning proposal the best means of achieving the objectives or intended
outcomes, or is there a better way?

Yes. It is considered that the planning proposal is the best rneans of achieving the
objective for this site.

3. Is there a net community benefit?

In our submission, the planning proposal is a minor, site specific LEP. There will be no
external benefits or costs associated with the proposal.

4. Is the planning proposal consistent the objectives and actions contained within the
applicable regional or subregional strategy (including the Sydney Metropolitan
Strategy and exhibited draft strategies) ?

The Planning Proposal is not inconsistent with the North West Subregional Strategy.
Refer to Section 6.1 of the Planning Proposal.

5. Is the planning proposal consistent with the local Council's Community Strategic Plan
or other local strategic plan?

The Council's Strategic Plan is a high level docurnent which does not contain specific
objectives which would be relevant to this Planning Proposal.

6. Is the planning proposal consistent with applicable state en vironmental planning
policies?

A review of state environmental planning policies reveals that the following may be
applicable and relevant:

SEPP 30 − Intensive Agriculture.
SEPP (Rural Lands) 2008

,e't,ontgomery lplanning Solutions
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It is considered that the Planning Proposal is not inconsistent with these Policies.

7. Is the planning proposal consistent with applicable Ministerial Directions (s.117
directions) ?

The following table lists the $1.17 Directions which are relevant to the proposal, with
commentary re consistency. The table effectively replaces the table on page 12 of the
Planning Proposal.

Montgomery lplanning ~oludons
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Figure 1: Extract from HCC DLEP 2009 Acid Sulfate Sheet 18

Class

8. Is there any likelihood that critical habitat or threatened species, populations or
ecological communities, or their habitats, will be adversely affected as a result of the
proposal?

The Council's biodiversity rnapping identifies a riparian corridor along South Creek as
"Connectivity Between Significant Vegetation". The remainder of the land is not
identified as containing any significant vegetation. Accordingly, the proposal is unlikely
to adversely affect any critical habitat or threatened species.

9. Are there any other likely environmental effects as a result of the planning proposal
and how are these to be managed?

This question is addressed in Section 4 of the Planning ProposaL

10.How has the planning proposal adequately addressed any social and economic
effects?

The social and economic effects of the proposal are limited to those of the land itself.
That is the land is currently zoned inappropriately as Rural Living and the proposal will
have a positive social and economic effect by applying a more appropriate zone to the
land and therefore allowing the land to be used for its best economic use.

Montgornery lpla:nning Solutions
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There are no negative effects.

11. Is there adequate public infrastructure for the planning proposal?

Yes. There will be no additional demands placed on public infrastructure.

Page 5"5

2. State Environmental Planning Policy 55 − Remedlation of Land

The land has been used for agriculture for many years. The planning proposal does not
rezone the land for residential use or for any purpose which may expose people to any
potential contamination. In fact the proposal will reduce this risk by zoning the land as Mixed
A griculture.

Notwithstanding, it is noted that the Department of Planning Local Plan Making Guidelines
states as follows:

In some cases it will be necessary to undertake technical studies or investigations to
justify different aspects of a planning proposal. Generally, these studies or
investigations should not be carried out in the first instance. Instead, the issues giving
rise to the need for these studies or investigations should be identified in the planning
proposal The initial gateway determination wilt then confirm the studies or
investigations required and the process for continuing the assessment of the proposal,
including whether it wilt need to be resubmitted following completion of the studies or
investigations.

In terms of this planning proposal, it is considered that no study is warranted in order to
progress the draft LEP. Any future development application for the use of the land may then
require further investigation.

3. Section 117 Direction 4.1 Acid Sulfate Soils

As detailed above, Hawkesbury LEP 1989 contains the Model acid sulfate clause (37A). No
works are proposed as part of the draft LEP which would trigger an assessment of acid
sulfate soils. Notwithstanding, the proposal is considered to be of minor significance and is
therefore consistent with this Direction.

4. Zoning of Lot 13 DP 1138749 (84) Mulgrave Road

As you are aware, Montgomeny Planning Solutions made a formal submission to Council in
response to the exhibition of draft Hawkesbury LEP 2009 on behalf of the owner of this land.
The submission, dated 12 April 2010, requests Council to extend the proposed IN2 zone on
the land to the northem boundary. Should Council agree to amend draft LEP 2009 as
requested there would be no isolated parcel of Rural Living land.

As all matters have now been addressed in accordance with your letter of 20 December
2010, your attention in advancing the draft LEP is now requested.

Yours sincerely

Robert Montgomery MPIA, CPP
Principal

Montgomery IDianning Solutions
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